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n Mr. Bob Henry . ** Date *** 

TO! UNDERHILL CONSTRUCTION CO 
212-02, 41st A\ 

Bayside, New York 

Subjects Citatioi for Alleged Occupational Safety and Health Violatian(s) 


1972 


VVCC 



An inspection of a workplace under your operation ownership, or control has revealed conduum 
which we believe do not comply with the provisions of the Occupational Safety and Health Act of 1970. 
29 U.S C 651. The nature of such alleged violation(s) is described in the enclosed citation with 
references to applicable standards, rules, regulations, and provisions of the said Act. These ccaidi- 
ticws du st be corrected an or before the date shown to the nght of each violation therein. 

L The Act requires that a copy of the enclosed citation(s) be prominently posted ."in a conspicuous 
/[place upon receipt*' at or near each place a violation referred to in the citation occurred. I t mus t 
//r ema in posted until all violations cited therein are corrected, or for 3 working day a, whichever 
I period is longer. A sufficient number of copies of the attached citatian(a) should be prepared to 
//permit posting in accordance with the requirements of the Act. 

If vnu contest the citation you may post a notice to thia effect near the citation contested. The 
Act contains penalties for violation of the posLing requirements. • 

You will soot, be notified by certified mail whether or not a proposed penalty will be assessed as 
a result of the cited violation(a). You have the right to contest the citatiai(s). the proposed pen 
alties, or both, before the Occupational Safety and Health Review Conraission. The Review Commission 
is an independent quasi-judicial agency with authority to issue decisions regarding citatum* and 
proposed penalties. If you do contest, you atist so notify the Area Director within 15 working days 
after receipt of the certified mail notice regarding proposed penalties. If you fail to contest 
within the 15 working day period, the citation and the proposed assessment of penalties shall be 
deemed to be a final order not subject to renew by any court or agency. 

An employee or representative of enployees may file a notice to contest the time stated in the ci¬ 
tation for the abatement of the alleged violatian(a). . w 

Alleged violations that are not contested shall be corrected within the abatement period speci¬ 
fied -in the citation. Failure to correct an alleged violation within the abatement perscal may result 
in a further proposed assessment of penalties. 

As to alleged violations with an abatement period of 30 days or leas, you are directed to promptly 
advise the Area Director as to the specific corrective action on each such violation and the date of 
jtuc h action. 

Alleged violations having a longer abatement period will require a progress report a* the end of 
each 30-day period. The progress report should detail vhat has been done, «hat .remains to be 6<jnr. 
and the time needed to fully abate each such violation hhen the alleged violation is fully abated, 
the Area Director shall be so advised. 

A followup inspection smy be made lor the purpose of ascertaining that you have posted’the cita¬ 
tions as required by the Act and corrected the alleged violations as you have reported The Act pro¬ 
vides that whoever knowingly gives ialse information is subject to a fine up to S10.000, i^>r»son* 
mrnt up to 6 months. or both. 

If you wish additional information, you may direct such request to the undersigned at the address 
listed above. 










w 



b>i bor tontuncJ Ob ihe ho«i» of ■*« iB.p.ci .00 ■< is oUc|'<) ibsl you bs»« oiolo.tt ,sc Occupo.ioool Sofotj so i Hcolib 
Act of 1970, 79 U.S.C. 651, 10 the folloB.it! toopocto: 


Dmi W «il(k 
(iolttM* 
■Mi b* corrected 


Dootpiibn mi alleged violation 


e ^ ifi *****. 

2<? tr# £*<*■ 
/fit 3«V<5 

■/>. 7iU 


loyrt»* 6 c//- 
pa//t-y yusr/l Ciltf// 
bft tJ/*j *•</•***> y<//d />/** > 
d! DIC " DU K-», 

3 KnrJn'J Grdl.-r \ u/isctnsin 

Fhi/d/c t“fl"? 

k S> lr w 
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Act ** Sec. II (c)(l)ol the Occupational Safety and Hcakh Art of 1970, 79 U.S C 6S1. 
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Secretary's Citation for Serious Violation 
Dated July 18, 1972 and Cover Letter 
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SECRETARY'S NOTIFICATION OF PROPOSED PENALTY 
DATED JULY 18, 1972 










SECRETARY'S COMPLAINT DATED AUGUST 18, 1972 


UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


JAMES D. HODGSON, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 


UNDERHILL CONSTRUCTION CORPORATION, 

Respondent 

INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL NOS. 14 and 15; METALLIC LATHERS UNION, 

IOCAL NO. 46; CEMENT AND CONCRETE WORKERS 
UNION, LOCAL NO. 20; CEMENT AND CONCRETE 
WORKERS UNION, LOCAL NO. 6A; CEMENT AND 
CONCRETE WORKERS UNION, LOCAL NO. 18A; UNITED 
CEMENT MASONS UNION OF GREATER NEW YORK AND 
LONG ISLAND, LOCAL NO. 7&0; AND CARPENTERS 
LOCAL UNION, LOCAL NO. 257, 

Authorized 

Employee 

Representatives, 


OSHRC DOCKET 


COMPLAINT 


RICHARD F. SCjflJBERT 
Solicitor of Labor 

FRANCIS .. LA RUFFA 
Regional Solicitor 


POST OFFICE ADDRESS: 

Francis V. LaRuffa, 

R ,-»*»■> onal Solicitor 
II. S. Dept, of Labor 
1515 Broadway, Room 5555 
iV 4 .w York, New York 10016 
Tel. 2 12 -VYI- 757 I 


SAMUEL GORIN 

Deputy Regional Solicitoi 

U. S. DEPARTMENT OF LABOR 
Attorneys for 
JAMES D. HODGSO: , 
SECRETARY OF LABOR. 
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Secretary’s Complaint Dated August 18, 1972 


UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


JAMES D. HODGSON, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 


UNDERHILL CONSTRUCTION CORPORATION, 

Respondent 

INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL NCS. l4 and 15? METALLIC LATHERS UNION, 
LOCAL NO. 46* CEMENT AND CONCRETE WORKERS 
UNION, LOCAL NO. 20* CEMENT AND CONCRETE 
WORKERS UNION, LOCAL NO/ 8 6 a» CEMENT AND 
CONCRETE WORKERS UNION, LOCAL NO. ISA* UNITED 
CEMENT MASONS UNION Oi GREATER NEW YORK AND 
LONG ISLAND, LOCAL NO. 780* AND CARPENTER S 
LOCAL UNION, LOCAL NO. 257 , 

Authorized 

Employee 

Representatives. 


OSilRC DOCKET 


NO. 


COMPLAINT 

Inspection has disclosed that, at the time and in the 
manner hereinafter stated, the provisions of section 5(a)(2) of the 
Occupational Safety and Health Act of 1970 (84 Stat. 1604* 29 U.S.C. 
651, et seg. ) hereinafter referred to as the Act, and the 
Occupational Safety and Health Standards promulgated thereunder 
(29 C.F.R. Part 1926 formerly designated as 29 C.F.K. Part 1518) have 

These safety regulations referred to in the above 


been violated. 
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Secretary's Complaint Dated August 18, 1972 


paragraph vere adopted aa standards under the Occupational Safety 
and Health Act at 29 C.F.R. Part 1910.12. It is, therefore, averred 
and charged thati 

I 

The respondent, UNDERHILL CONSTRUCTION CORPORATION, a 
corporation doing business in the State of New York and maintaining 
an office and place of business at 212-02 4lst Avenue, Eayside, 

New York, is and at all times hereinafter mentioned was engaged m 
the business of construction, including the construction of forms, 
placing of reinforcement rods, the pouring of concrete and other 

related activities. 

II 

The respondent was engaged in the above mentioned activities 
on and about June 14, 1972 at the Waterside Apartments, under 
construction at 25th Street and the F.D.R. Drive, New York, New 
York. Many of the materials, equipment and supplies used by 
respondent corporation were manufactured outside the State of New 
York. The respondent corporation was and is, therefore, engaged in 
a business affecting commerce within the meaning of section 3(5) of 


the Act. 
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Secretary's Complaint Dated August 18, 1972 

III 

As o result or an inspection at the job oite described 
in the procodins paragraph on and about June lH, 197 ~* &y ® n 
authorised representative of the plaintiff, respondent corporation 
vua issued one citation for a serious violation on July 16. ly?2. 
pursuant to section 9 («) °» the Act* 

IV 

Cn cr o’uottt June 15. 197** the job aite described in 
paragraph 12. the respondent corporation violated the standard 
found in 29 C.F.Ju 192b.3CC(d)( l) in that the respondent corporation 
failed to vuard opeo-sided floors, six feet or score above the 
adjacent floor or ground level, by standard railin** or the 
e.-uiva« ent thereof in building "C** cn the twentieth floor* 

V 

The violation alleged in the citation for aerioua viota- 
tivn and reflected in jara-raph XV of this cocplaint vea a aerioua 
violation within the sreaninj of section 17(fc) of the Act in that 
ther- tea* a Kubatontial probability that death or sorrows physical 
barn could result frees the condition* alleged to exist and 
rospondent corporation knee, or with the oxercioe of reasonable 
dil.i-:o=ce, could have known of the presenen of the violation*. 


A 12 

Secretary's Complaint Dated August 13, 197c 

VI 

As a result of an inspection by an authorized representative 
of the plaintiff, respondent corporation was issued a citation for 
violations other than serious on July 13, 197 2 pursuant to 
section 9(a) of the Act* 

VII 

On or about June l4, 197* at the job site described in 
paragraph II, the respondent corporation violated the standard 
found in 29 C.F.R. 1926.300(b)(2) in that respondent corporation 
foiled to provide belt and pulley guards on cutter and bending 
machines identified as "DIC DL'E-1*, Two Kardong Lros. and One 
Wisconsin located in the yard area. 

VIII 

On or about June 15, 197 2 at the job site described in 
paragraph II, the respondent corporation violated the standard 
found in 29 C.F.R. 1926.28(a) in that the respondent corporation 
failed to require the wearing of appropriate personal protective 
equipment where there was exposure to a hazardous condition and a 
need to use such equipment to reduce the hazards! vi*., failed 
to require use of protective goggles to employees burning with an 
ocetelyne torch in building "C" on the twentieth floor. 



Secretary's Complaint Dated August 1S 3 1972 


IX 

On or about June 14, 1972 at the job site described 
in paragraph II, the respondent corporation violated the standard 
found in 29 C.F.R. 1926.450(a)(10) in that respondent corporation 
failed to properly secure portable wood cleat ladders to prevent 
their displacement. 

X 

On or about June 14, 1972 at the job site described in 
paragraph II, the respondent corporation violated the standard 
found in 29 C.F.R. 1926.250(a)(3) incorrectly stated in the 
citation as 29 C.F.R. 1926.250(a), in that the respondent corporation 
failed to keep aisles and passageways clear to provide safe and 
free movement of equipment or employees. 

XI 

The violations alleged in the citation and reflected in 
paragraphs VII through X of this complaint were violations within 
the meaning of section 17(c) of the Act and had a direct and 
immediate relationship to safety and health. 

XII 

On July 18, 1972, a notification of proposed penalty 
for the citations reflected herein was mailed to the respondent 
corporation proposing a penalty of 3700 for the citation for serious 
violation and a total of $175 for the other violations. In 
determining the amount of the proposed penalties, due consideration 
to the size of the business of the respondent corporation. 


was given 



Secretary’s Complaint Dated August 18, 1972 


the gravity of the violationB, the good faith of the employer and 
the history of previous violations, as required under section 17(j) 
of the Act. The citations fixed an immediate abatement date for 
the serious violation described in paragraph IV and the violation 
described in paragraph VIII. The citations fixed abatement dates 
of August 28, 1972 for the violation described in paragraph HI and 
July 31, 1972 for the violations described in paragraphs IX and X. 

All abatement dates were reasenable. 

XIII 

To the extent that this complaint may be inconsistent 
with the citations and proposed penalties issued in this 
proceeding, the citations and proposed penalties are deemed to be 

amended accordingly. 

XIV 

On August 11, 1972, the respondent corporation filed 
with a representative of the Secretary of Labor a notification of 
intent to contest the citation for a serious violation and the 
proposed penalty thereon, pursuant to the provisions of section 
10(c) of the Act. The said notification of intent to contest was 
duly transmitted to the Occupational Safety and Health Review 
Commission and jurisdiction of this proceeding is conferred upon 
the Commission by section 10(c) of the Act. 
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Secretary's Complaint Dated August 18, 1972 


There are employees of the respondent corporation 
affected by the violations reflected herein. These affected 
employees are represented by the International Union of Operating 
Engineers, Local Nos. 14 and 15, having a local chapter representing 
several of the employees herein involved at 336 East 13th Street, 

New York, New York; the Metallic Lathers Union, Local No. 46, 
having a local chapter representing several of the employees herein 
involved at 1332 Third Avenue, New York, New York; the Cement and 
Concrete Workers Union, Local Nos. 20, 6A and 16A, having local 
chapters representing several of the employees herein involved 
at 207 East 84th Street, New York, New York, 10 East 13th Street, 

New York, New York and 321 East 73rd Street, New York, New York, 
respectively; the United Cement Masons Union of Greater New York 
and Long Island, Local No. 780, having a local chapter representing 
several of the employees herein involved at 178 East 85 th Street, 

New York, New York; and the Carpenter's Local Union, Local No. 257, 
having a local chapter representing several of the employees herein 
involved at 157 East 25th Street, New York, New York. The said 
local unions are certified as collective bargaining representatives 
of the respondent's employees and at all times relevant herein have had 
collective bargaining agreements with respondent corporation. 
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Seovetavy's Complaint Dated August 18 t 1972 


VHL2iI'CRu, the aforesaid citations and proposed penalt .es 
should be alfirced* 

/a/ Richard. F. Schubert 

iHCHAi.D f. scauiikiif 

Solicitor of Labor 

/s/ Francis V. LaRuffa 

FLAN CIS V. LA :<'uFFA 
Regional Solicitor 

/s/ Saouel Gorin 
SAlfi/SL GORIN 

feputy V colons1 Solicitor 

U. S. DEPARTMENT 0? LABOR 
Attorneys for JAXT2» D. 

SiCF ETARY CF LAiiOS. 
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Secretary's Complaint Dated August 18, 1972 


NOTICE PURSUANT TO 
RULE 2200.5(a) 


In all proceedings brought pursuant to sections 
10(a), 10(b) or 10(c) of the Act, the Secretary, the 
employer to whom the citation, notice of proposed penalty 
or notice of failure to abate has been issued, and the 
affected employees or authorized employee representatives 
shall be deemed parties. An affected employee (or group of 
affected employees), who is not represented by an authorized 
employee representative, as contemplated by section o(c) of 
the Act, who has been duly served and notified in accordance 
with sections 2200.7(i) and 2200 . 31 . and who fails to 
identify himself as a party by appropriate notice to the 
Judge ] or the Commission prior to or at the commencement 
of the hearing shall, except upon order of the Judge or 
the Commission, be estopped from asserting his party status. 
All pleadings served by posting in accordance with section 
2200.7(i)(1), and all notice of hearings shall specifically 
advise such unrepresented employees of the estopped provis ions 
of this section. All other affected employees who have an 
authorized representative, as defined in section 2200.1(f) 
shall be represented in proceedings before the Commission or 
its Judges only by such representative. 







EMPLOYER’S ANSWER DATED SEPTEMBER 12, 1972 


UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


x 


JAMES D. HODGSON, SECRETARY OF LABOR, 
UNITED STATES DEPARTMENT OF LABOR, 

V. 


UNDERHILL CONSTRUCTION CORPORATION, 

Respondent 

INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL NOS. 14 and 15; METALLIC LATHERS UNION, 
LOCAL NO. 46; CEMENT AND CONCRETE WORKERS 
UNION, LOCAL NO. 20; CEMENT AND CONCRETE 
WORKERS UNION, LOCAL NO. 6A; CEUiENT AND 
CONCRETE WORKERS UNION, LOCAL NO. 18A; UNITED 
CEMENT MASONS UNION OF GREATER NEW YORK AND 
LONG ISLAND, LOCAL NO. 780; AND CARPENTERS 
LOCAL UNION, LOCAL NO. 257, 


Authorized 

Employee 

Representatives. 


OSHRC 

DOCKET 

No. 1307 


RESPONDENT'S ANSWER 


Pursuant to the Rules of Procedure of the 
Occupational Safety and Health Review Commission, 
the Respondent makes answer to the Complaint herein 
as folxows: 

1. Respondent admits che allegation stated 
and contained in paragraph "I” of the Complaint. 






A 1 *j 

Employer's Answer Dated September 12, 1972 

2. Respondent admits that it was engaged in 
construction activities on or about June 14, 1972, 
at the Waterside Development under construction at 
25th Street and East 30th Street, Borough of Manhattan, 
City and State of New York, and that many of the mater¬ 
ials, equipment and supplies used by Respondent were 
manufactured outside the State of New York. 

AL1 allegations stated and contained in para¬ 
graph "II" of the Complaint or in any other paragraph 
of the Complaint that the Occupational Safety and 
Health Act of 1970 and the Occupational Safety and 
Health Standards promulgated thereunder are applicable 
to the work performed by Respondent on the aforesaid 
project are denied by Respondent. 

It is further denied that Respondent was 
engaged in a business affecting commerce within the mean¬ 
ing of Section 3(5) of the Act. 

3. Respondent admits that it was issued one 
citation for a serious violation on July 18, 1972. 

Except as hereinbefore specifically admitted. Respondent 
denies knowledge or information sufficient to form a 
belief as to the allegations stated and contained in 
paragraph "III." of the Complaint. a 
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4. Respondent denies the allegations stated 
and contained in the paragraphs "IV" and "V" of the 
Complaint. 

All allegations stated and contained in 
paragraphs "IV" and "V" of the Complaint or in any 
other paragraph of the Complaint that the standard 
found in 29 C.F.R. 1926.500(d)(1) is applicable to the 
work performed on the aforesaid project by Respondent 
or was violated by Respondent are denied. 

5. Respondent admits it was issued a cita¬ 
tion for violations other than serious on July 18, 
i. 2 , pursuant to Section 9(a) of the Act. Except 
nereinbefore specifically admitted. Respondent 
denies knowledge or information sufficient to form a 
belief as to the allegations stated and contained in 

paragraph "VI" of the Complaint. 

6. Respondent neither admits nor denies the 
allegations stated and contained in the paragraphs 
"VII", "VIII", "IX", "X" and "XI" of the Complaint. 

7. Respondent admits that on July 18, 1972, 
a notification of proposed penalty for the aforesaid 
serious violation was mailed to the Respondent proposing 
a penalty of $700.00 and fixed an immediate abatement 
date with respect to said alleged violation. Respondent 



l\ 21 

Employer's Answer Dated September 12, 1972 


neither admits nor denies the allegations stated and 
contained in paragraph "XII" of the Complaint concern¬ 
ing other citations. Except as specifically admitted 
or otherwise stated above. Respondent denies knowledge 
or information sufficient to form a belief as to the 
allegations stated and contained in paragraph "XII" 
of the Complaint. 

8. Respondent neither admits nor denies the 
allegations stated and contained in paragraph "XIII" 
of the Complaint. 

9. Respondent admits the allegations stated 
and contained in paragraph "XIV" of the Complaint. 

10. Respondent admits the allegations stated 
and contained in paragraph "XV" of the Complaint. 

AS AND FOR ITS FIRST SEPARATE 
AND COMPLETE AFFIRMATIVE DEFENSE 

11. 29 C.F.R. 1926.1050, one of the regulations 
promulgated under 29 U.S.C. 651, et seq. provides as 
follows: 

"Effective Dates (general) 

Except where different effective dates are 
specifically provided in Section 1926.1051 the 
safety and health standard published in Subparts 
C through U of this part shall become effective 
on April 24, 1971 for all Federal and federally 
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assisted advertised contracts subject thereto 
which are advertised after that date and on 
April 27, 1971 for all such negotiated contracts 
for which negotiations begin after that date.' 

12. Respondent made and entered into a sub¬ 
contract dated October 1, 1970 with HRH Construction 
Corp., as prime contractor, entered into a contract 
dated December 30, 1970, for the Waterside Development 
in the Borough of Manhattan, City and State of New York 
with Waterside Redevelopment Co. Inc. as owner. 

13. On information and belief said development 

received federal assistance. 

14. Respondent entered into a subcontract with 
HRH Construction Corp. dated October 1, 1970 to furnish 
certain materials and to perform certain work for the 

said Waterside Development. 

15. The citation issued for a serious violation 

of the standard specified in 29 C.F.R. 1926.500 (d) (1) 
as alleged in the Complaint was issued with respect 
to work performed by Respondent under the aforesaid 
subcontract with HRH Construction Corp. 

16. By reason of 29 C.F.R. 1926.1050, the stand¬ 
ard * ’Cified in 29 C.F.R. 1926.500 (d)(1) is not 
applicable to the work performed by Respondent at the 
Waterside Development, the Citation for Serious Violation 
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issued thereunder was improperly issued and the proposed 
penalty was improperly assessed. 

WHEREFORE, the Complaint is without merit and 
should be denied and the Citation for Serious Violation 
and proposed penalty dismissed. 


NORTON, SACKS, MOLINEAUX S. PASTORE 


By s _ 

A Par-trier 

Attorneys for Respondent 
UNDERHILL CONSTRUCTION CORPORATION 
Office £> P.0. Address 
230 Park Avenue 
New York, New York 100 1 " 7 
(212) 689-5460 
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SECRETARY'S MOTION TO STRIKE EMPLOYER'S AFFIRMATIVE 
DEFENSE DATED OCTOBER 30, 1972 


U. S. DEPARTMENT OP LABOR 
Office of the Solicitor 


October 30» 1972 


ISIS BROADWAY 


Tel. 212-971-7571 


NEW YORK. NEW YORK 1003* 
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Mr! All* ^ H. Sachs el 
Acting Executive Secretary 
Occupational Safety &■ Health 
Review Commission 
1825 K Street, North West 
Washington, D.C. 20006 

Dear Mr! Sachsel: 

Res Underhill Construction Corp. 

OSHRC Docket No. 1307 

The Secretary of Labor by the undersigned, respectfully^ 
moves the Occupational Safety and Health Review Commission 
for an order striking respondent's affirmative defense. 

A brief in support _of this motion is attached! 

Sino^rely, Z' 


/Francis V# LaRuffa 
Regional Solicitor 


Attachment 


nr-- Mr! w! J. Pastore ^ . _ 

Local 14 &■ 15 International Union of Operating Engineers 

Local 46, Metallic Letters Union . 

I oral 20. 6A & 18A, Cement and Concrete Workers Union 
Local 780 United Cement Masons Union of Greater New Yor 
Local 257# Carpenter's Local Union 


i 
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ADMINISTRATIVE LAW JUDGE'S RULING ON SECRETARY'S 
MOTION TO STRIKE EMPLOYER'S AFFIRMATIVE 
DEFENSE DATED NOVEMBER 16, 1972 


OCCUPATIONAL SAPMTV AMD UlIALYi: KlLViuV/ CO A'lLVMG.-i 

K;2.i ywe£7. .“.A 


jjg.crPt.ary of Labo r v. Underhi ll Construct ion Corporation_ ttxf.r »o. 130 7 


NOTICE IS HF.RCRY GIVEN TO THE FOLLOWING • 


FO t THL SLCP.cTAOY Cf L k?0?. 

Francis V. LaRuffa 
Regional Solicitor 
1515 Broadway, Room 3555 
New York, New York 10036 


9 OH C-PIOY&K 

Mr. William J. Pastore 

Norton, Sacks, Molineuus & Pastore 

230 Park Avenue 

New York, New York 10017 


OF Ruling on Complainant's motio n 
to strike Respondent's affirmative 
defense. __ 


To wit: Motion denied without prejudice 
to renew upon proof that the contract, 
if advertised, v.-as advertised on or 
after April 24, 1971, or if negotiated, 
that negotiations commenced on or 
after April 27, 1971. In this respect, 
it is noted that the copy of the 
contract submitted by Respondent 
indicates conflicting dates on the 
first and last pages thereof. 


FO? U:?LOY£!lS 

• International Union of Operating Engineers Cement and Concrete Workers 


Local Numbers 14 and 15 
336 East 15th Street 
New York, New York 

Metallic Lathers Union 
Local No. 46 
1332 Third Avenue 
New York, ,‘lew York 

• 

Cement and Concrete Worker* Union 

Local No. 20 

207 East 84th Street 

Mew York, New York 

Cement and Concrete Workers Union 
Local No. 6A 
10 East 15th Street 
New York, New York 


Union 

Local No. 18A 

321 East 73rd Street 

New York, New York 

United Cement Masons Union of 
Greater New York and Long Island 
Local No. 780 
178 East 85th Street 
New York, New York 

Carpenter's Local Union 
Local No. 257 
157 East 25th Street 
New York, New York 
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ADMINISTRATIVE LAW JUDGE'S ACTION ON MOTION 
DATED DECEMBER 4, 1972 

UUi STAYIiS Or A." 

0CCU ? AT10V!,\L SAFETY AMD HliAU'cl UEVliiV: CC.'.'J- 

1023 K STtlCET, MV. 

WAS! I! WOT 0*, UC 2000a 


IN REFERENCE. TO 


December 4, 1972 


case Secretary of Labor v. Underhill Construction Company 

» »>jf ___ ~ ~~ ~ 
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L'OC/EI na. 1 


NOTICE IS HEREBY GIVEN TO THE FOFJ OWING‘ 


TO-? THE SECRETARY C? LABOR 


Francis V. LaRuffa 
Regional Solicitor 
1515 Broadway, Room 3555 
New York, New York 10036 


OF Action on motion, 


To wit: Compl ainant 1 s moti on date d 
November 2y, 1972, To strike 
ResDondent's affirmative defense 
is denied without Drejudice. 


FO.1 CiPtO'cR 


William J. Pastore, Esquire 
S Norton, Sacks, Molineaus & Pastore 
r 230 Park Avenue 

New York, New York 10017 


FO» LOY££S 


International Union of Operating 
Engineers 

Local Numbers 14 and 15 
336 East ‘ Street 
New York, .<ew York 


Metallic Lathers Union 
Local No. 46 
* 1332 Third Avenue 
New York, New York 


Cement & Concrete Workers Union 
Local No. 18A 
321 East 73rd Street 
New York, New York 


United Cement Masons Union of 
Greater New York and Long Island 
Local No. 780 
178 East 85th Street 
New York, New York 


Cement and Concrete Workers Union 

Local No. 20 

207 East 84th Street 

New York, New York 


Carpenter's Local Union 
Local No. 257 
157 East 25th Street 
New York, New York 


Cement and Concrete Workers Union 
Local No. 6A 
10 East 15th Street 
New York, New York 


/ Joseph l. chalk 

/ Judge, 0SIIRC 



ADMINISTRATIVE LAW JUDGE'S DECISION AND ORDER 
DATED MAY 23, 1973 


UNITED STATES OF AMERICA 

OCCUrATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


Secretary of Labor 

Complainant 

v. 

Underhill Construction Corporation 
Respondent 


DOCKET NO. 1307 


APPEARANCES 

Robert N. Nelson, Esq. 

For Complainant 

William J. Pastore, Esq. 

For Respondent 


DECISION AND. ORDER 

Chalk, Judge 

A Citation for Serious Violation was issued on July 18, 1972 against 
Respondent as a result of an inspection, on June 14 and 15,1972, of its 
worksite - the Waterside Apartments - located at 25th Street and F.D.R. Drive, 
in New York, New York. Therein, Respondent was charged with violating 
Section 5(a)(2) of the Occupational Safety and Health Act of 1970 by not 
guarding an open-sided floor on the twentieth floor of Building C with a 
standard railing, as required by 29 CFR 192C.500(d)(l). A penalty of 
$700.00 was proposed for this alleged violation on the same date. 

Respondent contested this Citation and proposed penalty on August B, 1972. 







k 2S 

Administrative Law Judge’s Decision and Order 
Dated May 23 , 1973 

Although not officially a part of this record, because of Respondent's 
failure to contest same, a Citation for four alleged nonserious violations 
of the same section of the Act for not complying with 29 CFR 1926. 300(b)(2),. 

29 CFR 1926.28(a), 29 CFR 1926.450(a)(10), and 29 CFR 1926.250(a)(3), 
respectively, was issued at the same time and as a result of the same 
inspection. Penalties totaling $175.00 were proposed for three of these 

four charges. 

The evidence adduced at the hearing in New York, New York, on 
January 10, 1973, on the merits of this case need not be summarized 
because I have concluded that Respondent was not, as a matter of law, 
subject to the construction standards and hence not subject to the 
jurisdiction of this Commission. I reach this conclusion because of a 
provision in the construction standards that exempts employers where 
negotiations on the contract covering their activities in question began 
prior to April 28, 1971. 

A rather unique procedure was employed by the Secretary of Labor 
in promulgating safety and health standards for the construction industry 
under the Safety and Health Act that has, in my view, led to confusion 
and promoted conflicting opinions by several judges of this Commission on 
the very problem raised by the facts in this case (see Secretary of Labor 
v. Kesler and Sons Construction Company, Docket Number 306, December 29, 1972 
(presently under review by’the Commission), Secretary of Labor v. Universal 
Sheet Metal Corporation, Docket Humber 65 7 , February 5, 1973 (presently under 
review by the Ccrmission), and Secretary of Labor v. Deisel Construction Company, 
Docket Number 827. January 15, 1973 (not ordered for reviewby the Commission)). 
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Dated May 23, 1973 

Specifically, the safety and health standards in question were initially 
promulgated, on April 17, 1971, and later reissued, on December 16, 1972, 
under an entirely different Act (Contract Work Hours and Safety Act, 

86 Stat. 96, 40 U.S.C. 327, commonly known as the Construction Safety 
Act), unrelated to the Act under which we function, and were adopted 
for or incorporated into the latter Act by 29 CFR 1910.12, effective 
April 28, 1971, the date the latter Act itself became effective. More¬ 
over, whereas these standards under the Construction Safety Act relate 
only to Federal and federally assisted construction contracts, 

29 CFR 1910.12 provides no such limitation with respect to the Safety 
and Health Act. Rather, it directs their applicability under the Safety 
and Health Act to "every employment and place of employment of every 
employee engaged in construction work." It is important to note, too, 
that while 29 CFR 1910.12 specifically excludes the first two subparts, 

A and B, of the adopted standards, for the stated reason that they * 

"have pertinence"only to "the Construction Safety Act," no other exclusions 
are mentioned. The effect of this exclusion factor vis- a- vis the 
non-exclusion factor must be considered highly significant (Posados 
v. National City Bank of New York, 296 US 497, 56 S. Ct. 349 (1936); 

Jones v. Alfred H. Mayer Company, 392 US 409, 88A S. Ct. 2186 (1968)). 

The standards in question presently appear in the 29 CFR 1926 series, 

v/hereas the previous edition appeared in the 29 CFR, 1518 series (in effect 

at the time of the inspection in question). 1/ In Subpart X, paragraph 

T7 Variations in language and format between the two series serve to add 
to the confusion. A iso, the same problem is encountered between the 
original and revised edition of the 29 CFR 1910 series. _ 
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1050 of each, there appears the following: 

"Except where different effective dates 
are specifically provided in [§§1926.1051 
and 1518.1051, respectively] the safety and 
health standards published in Subpart 
through U of this part shall become effective 
on April 24, 1971, for all federal and federally 
assisted advertised contracts subject thereto 
which are advertised after that date and on 
April 27, 1971 , for all such negotiated contracts 
for which negotiations begin after that date." 

In explanation of this provision, the preamble to the initial series, 

29 CFR 1516, explained that the standards applied "only to new construction 

contracts " (Emphasis added), and that the purpose of the provision was 

to "afford affected persons reasonable time to take such action as may 

be necessary to comply with the [standards].' 

Clearly, these standards are not applicable to contracts under the 
Construction Safety Act v.^re the advertising occurred or negotiations 
began prior to the respective applicable dates set forth in 29 CFR 1926.1050 
(formerly 29 CFR 1518.1050). In light of the fact this paragraph was 
not excluded by the adopting regulation, 29 CFR 1910.12, I have concluded 
that it must be applied to the Safety and Health Act (Rosados v. National 
City Bank of New York, supra; Ooncs v. Alfred H. Mayer Company, supra). 

This conclusion also accords with the usual rule of statutory construction 

that clear and unambiguous language found in a statute shall be given 

J 

its ordinary meaning, rather than be distorted so as to defeat the intent 
and purpose of the enacting body (United States v. -Rice, 327 US 742, 

66 S. Ct. 835 (1946); United States v. State of California, 297 US 
175, 56 S. Ct. 421 (1935); Rucker v. Wabash railroad Company, 417 F2d 
146 (7th Cir., 1969)). Although perhaps rot decisiye, such conclusion 
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also preserves the integrity of the contractual relationships involved, 
and promotes an atmosphere of fairness in dealing alike with two Acts 
of Congress that have a common objective. 

This record clearly shows, and the Secretary candidly admits, that 
negotiations cn the contract covering Respondent's activities at the time 
and place in question began, at the very least, as early as the year 1969 
(Tr. 94-98; Ex. R-4; Complainant's brief, pp 2-3). In fact, Respondent's 
vice-president testified that Respondent was first involved in the project 
during the year 1968 (Tr. 94). These unrefuted facts, therefore, lead 
inevitably to the conclusion that Respondent's operation at the jobsite in 
question was no 4- subject to the provisions of the Act. Consequently, the 
contested Citation and Notification of Proposed Penalty were void as 
a matter of law and must be vacated. 

The same reasoning and result applies to the uncontested Citation 
for nonserious violations and the proposed penalties therefor, notwith¬ 
standing the Act's proviso that an uncontested Citation and Notification 
of Proposed Penalty ripen into a final order of the Commission not subject 
to review after the passage of fifteen working days (Sec. 10(a)). Such 
finality clause becomes operative only where the Secretary's enforcement 
action was lawful in the first instance (see generally 49 CJS 449). It 
is my duty to take cognizance of this want of jurisdiction and to correct 
the record by vacating the Secretary's Citation and.,proposed penalties. 

In urging the contrary conclusion I reach here, the Secretary advances 
much the same argument he made in Kesler and Sons Co nstruction Company, 
Universal Sheet Ketal Corporation, and Peisel Construction Corporation , supra. 
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I choose not to belabor that agrument here, as it has been fully set 
forth in those decisions. V Suffice it to note that I agree with Judge 
Worcester's views and the result he reached in Universal Sheet "stal 
Corporation . 

The Cita-ion for Serious Violation, the Citation (nonserious 
violations), and the Notification of Proposed Penalties pertaining to both 
are vacated. Any penalties paid by Respondent to the Secretary will be 
refunded. 

It is so ORDERED. 


Dated 


WAY 2 .1 1973 

Washington, D. C. 


r 



2/ In all honesty, I must confess my inability tc follow the argument with 
— any appreciable degree of comprehension. 






SECRETARY'S PETITION FOR DISCRETIONARY REVIEW 
DATED JUNE 14, 1973 


U. S. DJ2PART51K3T CP LABOR 
Office of the Solicitor 
Washington* D. C. 202X0 


Juno 14* IS73 


Hr- Mi Ulan 5. 


Occupational Safety aad H ea lth 

1325 S. Street. H. W- 
Washington* Du C. 20004 


So* 1307 


Dear Me. Mclaaghltni 
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Also* 
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Sincerely* 


i Sm A* Honan, 
Counsel for 


CCS William J- p 


10017 


Regional Solicitor 
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Secretary's Petition for Discretionary Review 
Dated June 14, 1973 

• UNITED STATES OF AMERICA 

* 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 



OSHRC DOCKET NO. 1307 


PETITION FOR DISCRETIONARY REVIEW 


Now comes Complainant, the Secretary of Labor, and 
petitions the Occupational Safety and Health Review Com¬ 
mission .[.Commission] to-review the decision of Commission 
Judge Joseph L. Chalk, which decision was received at the 
Commission on May 23, 1973. Judge Chalk held that Res¬ 
pondent herein was, as a matter of law, not subject to the 
jurisdiction of the Commission. 

In reaching the above conclusion. Judge Chalk found 
that a provision in the construction standards, 29 C.F.R. 
1926.1050 [at the time of this case 29 C.F.R. 1518.1050] 
exempted employers where negotiations.. - on the contract 

* r ' *' * 4 

covering their activities in question began prior to 
April 28, 1971. 

As grounds therefor. Complainant states the following: 
1. 29 C.F.R. 1910.12 adopted only the substantive pro¬ 

visions of the Contract Work Hours and Safety Standards Act 


i 
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(Construction Safety Act) and not the provisions restricting 
its applicability. 

2. 29 C.F.R. 1910.12 states that the adopted construction 
standards "shall apply, according to the provisions thereof, 
to every employment and place of employment of every em ployee 
engaged in construction work" (Emphasis added). 

3. Subpart (c) of 1910.12 emphasizes that the substantive 
standards published in Part 1926 (formerly 1518) under the Act 
establish duties for employers which are not dependent for 
their application upon any contractual relationship with the 
Federal Government or upon any form of Federal financial 

assistance. _ 

4. 29 C.F.R. 1910.11 describes the scope and purpose 
of 1910.12 as adoption and extension of the applicability 

of established Federal standards in effect on April 28. 1971. 
Adoption of the construction standards was intended not to 
carry with it the limitation of applicability respecting 
advertised Federal and federally assisted contracts. 


• Respectfully submitted. 


William J. Kilberg. v 
Solicitor of Labor 




r 


Benjamin W. Mintz, Associate 
Solicitor for Occupational 
Safety and Health 


■> A 
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T. A.- Housh, Jr. , Counsel 
for Regional Litigation 
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Michael Robilotto, Attorney 



COMMISSIONER VAN NAMEE'S DIRECTION FOR REVIEW 
DATED JUNE 19, 1973 


UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMI* 


SECRETARY OF LABOR, 

Complainant 


v. 

UNDERHILL CONSTRUCTION CORPORATION, 
Respondent 


DIRECTION FOR REVIEW 


CSHRC DOCKET NO. 1307 


Pursuant to the authority granted by the provisions of Section 
12(j) of the Occupational Safety and Health Act of 1970, the undersigned 
hereby directs review of the proposed decision and order in the above- 
captioned case. 

Submissions are requested on but not limited to the following 
question: 

Whether the Judge's conclusion that the Comnission lacks 
jurisdiction to consider alleged violations of standards published 
at 29 C.F.R. 1926.28(a), 1926.250(a)(3), 1926.300(b)(2), 1926.450(a) 
(10), and 1926.500(d)(1), was in error. 


0 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMISSION 


SECRETARY OF LABOR, 

Complainant 


v. 

UNDERHILL CONSTRUCTION CORPORATION, 
Respondent 


OSHRC DOCKET NO. 1307 


DECISION 

Before MORAN, Chairman; VAN NAMEE and CLEARY, Commissioners. 

VAN NAMEE, Conmissioner: 

This matter is before us on Judge Joseph L. Chalk's determination 

to vacate both a contested citation for an alleged serious violation 

of the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 £t 

seq ., hereinafter "OSHA") and an uncontested citation alleging four 

non-serious violations. He concluded that both citations were void 

as a matter of law in view of the effective date provision* of 29 

C.F.R. 1926.1050 because Respondent's contract for construction was 

1 / 

negotiated prior to April, 1971 . He did not reach the merits of 


iy Th..* hearing judge also said we were without jurisdiction. Mani¬ 
festly, if we were without jurisdiction, then the judge was without 
authority to act on the citations. In this regard his statement was 
correct as to the non-serious matter because it had not been timely 
contested (29 U.S.C. 659(a)). The citation was and Is final by oper¬ 
ation of law. Accordingly, the judge's decision in that regard is 
of no effect and need not be further deal* with. 
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the case. 

Section 1926.1050 is in Subpart X of the Construction Safety 
Standards and was promulgated by Complainant on April 17, 1971, 
pursuant to the authority granted to him by section 107 of the 
Contract Work Hours and Safety Standards Act (40 U.S.C. 327 i§9.” 

hereinafter the "Construction Safety Act" or "CSA"). It provides as 

follows: 

Except where different effective dates are 
specifically provided in [§1926.1051] the safety 
and health standards published in Subparts C 
through U of this part shall become 
on April 24, 1971, for all Federal and federally 
assisted advertised contracts subject thereto 
which are advertised after that date and on 
April 27, 1971, for all such negotiated con- 
tracts for which negotiations begin after that 
date. 

On May 29, 1971, Complainant promulgated 29 C.F.R. Part 1910 pur¬ 
suant to the authority granted by section 6(a) of 0SHA. Subpart B 
thereof adopts and extends "established Federal standards in effect 
on April 28, 1971, with respect to every employer, employee, and 
employment covered by the Act" (29 C.F.R. 1910.11). And section 

1910.12 of subpart B stated, in part: 

The standards prescribed by Part 1518 [now 1926] 
of this title and in effect on April 28, 1971 ar ® 
adopted as occupational safety or health standards 
under section 6(a) of the Act and shall apply, ac¬ 
cording to the provisions thereof to every employ¬ 
ment and place of employment of # ?e e £ y o em ?J, 0 )[ISSi 
engaged in construction work. (36 F.R. 

Thereafter, section 1910.12 was amended by adding paragraph c which 

ip pertinent part is as follows: 

(c) Construction Safety Act disti nguished. 


2/ 36 Fed. Reg. 7340. 
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This section adopts as occupational safety and health 
standardsunder section 6 of the Act the standards which 
are prescribed in Part 1926 of this chapter. Thus, the 
standards (substantive rules) published in Subpart C and 
the following subparts of Part 1926 of this chapter are 
applied. This section does not incorporate Subparts A 
and B of Part 1926 of this chapter. Subparts A and B 
have pertinence only to the application of section 107 
of the ...Construction Safety Act. 


In view of the provisions of section 1910.12 and because they 
specifically exclude Subparts A and B of Part 1926, Respondent (herein¬ 
after "Underhill") herein argues that the effective date provisions of 
Subpart X, quoted above, are applicable under OSHA so as to exclude 
construction employnents and places of employment from compliance with 
the provisions of Part 1926 where negotiations on the contracts therefor 
were comnenced prior to April 27, 1971 . V In addition. Underhill points 

to the preamble to Part 1926 and particularly that portion which refers 

4 / 

to new construction as support for its argument. As noted. Judge 


Chalk adopted Underhill's position. We reverse. 


3/ This very argument was rejected by our hearing judges in KeslerJ. 
Inn. Construction Co. . No. 306 0 973) . re»;d on other 3 rounds ; BNA 
2 0 S.H.C. 1056, CITTE.S.H.G. para. 18,165 (Rev. Com'n., 1974), 
niPsel Construction Co ., No. 827 (1973) and by one district court. 
Unit pH States v. J. M. Rosa Construction Co., Inc ., unofficially 
reported BNTl 0.S.H.C. lldft (D Conn. 1973)! Judge Worcester, ike 
Judge Chalk herein, held to the contrary in Universal Sheet Met al 
Corp., No. 657 (1973), aff'd on other group s, BNA 2 0.S.H.C. 1061, 
CCH E.S.H.G. para. 18,163 (Rev. Com'n., 19 /t). 

4/ This additional argument is unmerltorious. The preamble to Part 
1926 has to do with the promulgation of construction safety and hea 
standards under the Construction Safety Act. We are concerned with 
their promulgation and application under a different law, i.e., 


i 
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Underhill's argument must fail because it ignores the fact that 
only "established Federal standards" are adopted and promulgated by 
Subpart B of Part 1910. The term "established Federal standard" is a 
term of art and is defined in section 3(10) of OSHA as meaning "any 
operative occupational safety and health standard established and 
presently in effect, or contained in any Act of Congress in force on 
the date of enactment of this Act." Likewise, the term "occupational 
safety and health standard" is a term of art. It is defined by section 
3(8) as meaning "a standard which requires conditions, or the adoption 
or use of one or more practices, means, methods, operations, or pro¬ 
cesses, reasonably necessary or appropriate to provide safe or health¬ 
ful employment and places of employment. 

Clearly, by its own terms, section 1926.1050 is not an occupa¬ 
tional safety and health standard." It does not require affirmative 
action to provide safe and healthful employments and places of employ¬ 
ment. On the contrary it operates as an exception. And were we to 
adopt Underhill's position the result would be the opposite of that 
required by an "occupational safety and health standard." Since by 
the terms of section 1910.11 and 1910.12 Complainant only promulgated 
standards under OSHA and since we conclude that section 1926.1050 
is not a standard we find that Underhill was required to conform its 
practices to the requirements of the construction safety and health 
standards. 

The Merits 

As noted above, Judge Chalk did not reach the merits of this 
We have reviewed the record and find it appropriate 


controversy. 
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to decide the case rather than remand it. It arose on the following 
facts. Underhill, a concrete subcontractor, was engaged in the con¬ 
struction of a major apartment complex in New York City. On June 14, 

15, 1972 Complainant inspected Underhill's worksite. Underhill s 
employees were stripping concrete forms and placing rebar near the out¬ 
side perimeters of the 18th, 19th and 20th floors of building C. The 
perimeters were not guarded as required by 29 C.F.R. 1926.500(d)(1) 
nor were employees protected against falls by other means. On these 
facts Complainant issued a citation alleging a serious violation of 
the aforementioned standard. A civil penalty of $700 was proposed. 

As to the merits Underhill conceded that its employees were 

exposed to the hazard. It defended on the basis that it was the 

custom in New York City that only floors below those being stripped 

and formed be provided with perimeter protection. It was also argued 

that perimeter protection would render the stripping operation 

5/ 

practically impossible. 

As to Underhill's first argument it is enough to say that local 
customs must give way to the Federal law. See 29 U.S.C. 667(a). 

As to the second argument, Underhill says that perimeter guards 
would interfere with a stripping operation. It was also said that some 
guards would have to be dismantled to allow the conveyance of materials 

5/ Underhill argued further that 29 C.F.R. 1926.700(b)(1) which re¬ 
quires that employees engaged in tying and placing reinforcing steel 
be provided with safety belts applies rather than 1926.500(d)(1). That 
may be as to such employees but clearly it does not apply to the 
stripping operations and the facts are uncontroverted that Underhill's 
exposed employees were engaged in stripping forms. 
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t „ upper floors. It Is significant that Underhill failed to ar 9 ue that 
guards could not be installed. Accordingly, we view its arguments as 
being directed towards inconvenience rather than impossibility and we 
reject them. In view of the uncontroverf i f*cts we conclude that Under¬ 
pin coirmitted a serious violation of 29 r..r.R. 1926.500(d)(1) and of 
section 5(a)(2) of OSHA. 

Turning now to the matter of an appropriate penalty we note that 
a fall from any of the unguarded levels involved herein would almost 
certainly result in death. The gravity was very high. In addition, 
Underhill performs concrete construction on the largest building pro¬ 
jects in the country and must therefore be considered large in size. 

On the other hand, it has no history of record of prior violations, 
and we are given no reason to question its good faith. In the circum¬ 
stances, the proposed penalty is appropriate. 

Accordingly, the judge's decision is reversed. Underhill is found 

in serious violation of 29 C.F.R. 1926.500(d)(1) and of 29 U.S.C. 654(a), 
and a civil penalty of $700 is assessed therefor. It is so ORDERtD. 

FOR THE COMMISSION: 


i o Y»c 

WILLIAM S. McLAUGHLlT 
EXECUTIVE SECRETARY 


DATE: 


JAN 3 1 1975 
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CLEARY, Commissioner, Concurring: 

I concur in Commissioner Van Namee's disposition of this case. 
The precedent cited in footnote 3 of his opinion is fully dispositive of 
respondent's arguments concerning the application of the construction 
safety standards. I agree fully with his decision on the merits. 


HORAN, Chairman, Dissenting: 

Judge Chalk, correctly decided this case, and his decision should be 
affirmed. Moreover, contrary to the assertion in footnote 1 of the lead 
opinion, that decision does not state that the Commission lacked juris¬ 
diction to consider the validity of the citations involved in this case. 
Quite the opposite, the Judge properly recognized and asserted his 
authority to invalidate citations where there was no subject matter juris¬ 
diction under the Occupational Safety and Health Act of 1970. 

Furthermore, the finality provision in 29 U.S.C. S 659(a) does not 

preclude the Commission from acting on a citation where there is a juris- 

6 / 

dictional defect therein. Jurisdictional issues can and should be 
addressed by the Commission at any time and even on its own motion if 

6/We so recognized in one of our earliest decisions. 

Secretary v. Phoenix, Inc ., 1 OSAHRC 355 (1972). 
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necessary. ?/ ^ee Clark v. Paul Gray, Inc ., 306 U.S. 583, 588 (1939); 

V. Guaranty Trust Company of New York , 117 F.2d 95 (2d Clr. , 1941); 
Fed. R. Civ. P. 12(h)(3). Of course, it la hornbook law that a judicial 
tribunal can assert jurisdiction for the purpose of determining whether 
it has jurisdiction over a matter in issue." See United States v. United 
Mine Workers of America , 330 U.S. 258, 290 (1947); Moore v. Daless io, 332 
F. Supp. 926 (D. Maas. 1971). 

The initial source of the problem in this case is 29 C.F.R. Part 1518 
which was published in the Federal Register on April 17, 1971. 36 Feu. Reg. 

7340-7410 (1971). The construction regulations published therein were 
promulgated under the Contract Work Hours and Safety Standards Act, 40 U.S.C 
§ 333, as standards applicable to contractors performing Federal and 
federally assisted contracts. 


7/iinlV %T~State8~v. J. M. Rosa Cons truction Co., No. B-637 
- ( D . Conn., April 2, 1973), cited in footnote 3 of the lead 
opinion, belies any contention to the contrary. 
the citations became final orders under 29 U.S.C. S 659(a) 
in that case, the Court addressed the same jurisdictional 
issue that is before us in this case, while refusing to 
consider other challenges to the citations on their merits. 
8/Quaere: Since the Commission has not taken ac-ion to reverse 
_ the Judge's determination on the citation for nonserious 
violations, doesn’t the Judge’s decision thereon continue 

9/Part 1518 was redesignated as Part 1926 on December 30, 

“ 1971. 36 Fed. Reg. 25232 (1971). Thereafter, Part 1926 

was republished on December 16, 1972, allegedly without 
substantive change. 37 Fed. Reg. 27503 (1972). The 
violations in this case are alleged to have occurred in 

June of 1972. 
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With certain exceptions which are not pertinent in this case, those 
standards became "effective on April 24, 1971, for all Federal and Federally 
assisted advertised contracts . . . which [were] advertised after that date 
and on April 27, 1971, for all such negotiated contracts for which negotia¬ 
tions [began] after that date." 29 C.F.R. 5 1518.1050, 36 Fed. Reg. 7410(1971). 
But, what about Federal and federally assisted contracts that were advertised 
or under negotiation before those dates? The only logical answe • is^that 
they were exempted. This is made clear in the preamble to Part 1518 
which provides the following: 

"The rules are applied to new construction contracts which are 
advertised on or after the seventh day following publication of 
this document in the Federal Register. In the case of negotiated 
construction contracts, the rules shall be effective as to new 
contracts of this nature for which negotiations are commenced 
on or after 10 days following publication in the Federal Register. 
(Emphasis added.) 

36 Fed. Reg. 7340 (1971). 


10/In aired States v. J. M. Rosa Construction Co ., supra note 7, it was 
held that 29 C.F.R. « 1518.1050 " advances the effective date of [the 
standards] for federal and federally assisted contracts in certain 
cases" rathec than "providing an exemption to the standards. That 
decision d?d not, however, consider the preamble to Part 1518 or 
whether there was good reason for providing an exemption. Additionally, 
in treating section 1518.1050 as providing an exception to the effective 
date of August 27, 1971, the date when the scope of the applicability ol 
the construction standards was extended by 29 C.F.R. § 1910.(a)(1) to 
cover all construction (36 Fed. Reg. 10469 (1971)), that decision 
does not seem to recognize that section 1910.12(a)(1) was published 
on May 29, 1971, more than a month after section 1518.1050, and that 
the construction safety standards could not be made applicable to the 
entire industry before April 28, 1971, the effective date of the Act. 

In my opinion, it is unlikely that an exception would come before the 
general rule. 
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The opinions of my colleagues leave some doubt as to what they are 
holding. They could be holding that no construction project is exempt from 
compliance with the construction safety standards after August 26, 1971, 
regardless of the type of contract and the advertisement and negotiation 
dates thereof. Also, they could be holding only that there is no exemption 
where the contract is not a Federal or federally assisted contract. Which¬ 
ever it might be, I disagree. 

The evidence indicated that the contract here in question was being 
negotiated as early as the year 1969 but, since it also tends to show that 
the contract was not negotiated as a Federal or federally assisted contract 
lt is unlikely that the Commission is holding that the original exemption 
was subsequently repealed by Part 1910. The obvious injustice of such a 
repeal is self-evident. Furthermore, there is nothing in subsequent 
regulations that indicates that a repeal of the exemption for Federal and 
federally assisted contracts was intended. To the contrary, the fact that 
29 c.F.R. § 1926.1050 was republished with language identical to that in 
?9 C.F.R. 5 1518.1050 shows that a repeal was not intended. 

If the discussion of various regulations in this decision does not 
create utter confusion, then consideration of other cases dealing with the 
instant issue" 7 is bound to achieve that result. Rather than utilizing 
leg'i mumbo jumbo to resolve the breadth of the exemption, it is best to 
constjer the reason for the initial exemption. 


11/See the cases cited in note 3 supra. 
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The reason for the exemption la foond In the preamble to Part 1518, 
where the Secretary of Labor explains the delayed effective dotes aa 
follows: 

"The time lag in the procurement process, together with 
the time periods specified, are considered sufficient to 
afford affected persons reasonable time to take such action 
as may be necessary to comply with the rules. 

36 Fed. Reg. 7340 (1971). As Judge Worcester so succinctly observed in 
interpreting this sentence in Secretary v. Universal She et Metal Corp., 


9 OSAHRC 742, 750 (1974): 

"It is obvious that the Secretary was not unmindful of the 
fact that when the standards and the Act became effective 
in April 1971 there would be certain employers in the 
construction industry who had no way of knowing when they 
bid on a project that they would be required to bear t e 
expense of furnishing protection in compliance with » afet y 
rules which did not exist at the time the bid was made. It 
would be a patent violation of the rights of the Respondent 
if it were charged with a violation of a standard or standards 
which did not exist when the Respondent agreed, for a con¬ 
sideration, to perform the construction work .... 

The reason for excluding previously advertised and negotiated con¬ 


tracts is the same now as it was in April of 1971. Also, there is no 
valid reason for distinguishing Federal and federally assisted contracts 
from other contracts in applying the exclusion. No contractor, irrespec¬ 
tive of the type of contract involved, could reasonably be expected to 
anticipate in his bidding before the dates specified in 29 C.F.R. * 1518 
1050 the added costs which he would incur when required to comply with 
the new construction safety regulations. Within a reasonable time after 


logical for contractors who were 


the publication of Part 1518, it was 
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seeking to enter other than Federal or federally assisted contracts to 
expect that the standards in Part 1518 would^soon be made applicable to 
them in accordance with 29 U.S.C. § 655(a)."" Similarly, 't was reason¬ 
able for such contractors to assume that at the very least the section 

1518.1050 exclusionary dates would apply to them. 

Finally, 1 believe that the convoluted ambiguousness of the regula¬ 
tions. if nothing else, requires that any doubt in this case be decided in 
the respondent's favor. See United States v. Bass, 404 U.S. 336, 347-348 

(1971). 


i2/With various provisos which are not pertinent here, 29 
— U.S.C. S 655(a) required the Secretary to promulgate 
as an occupational safety or health standard . . . 

any established Federal standard." 
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